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time from their unrequited toil — these are real and substantial 
interests which the legislature sought to secure by this enactment ; 
and when has legislation aimed at higher objects ? If we doubted 
the policy of the statute, it would nevertheless be our sworn duty to 
administer it faithfully ; but with a profound conviction of its wis- 
dom and value, we are resolutely opposed to a course of judicial 
construction, that would cheapen its demands and impair its power 
for good. 

The judgment is affirmed. 



In the District Court of Philadelphia. 

LEVY ET AL. VS. THE MERCANTILE MUTUAL INSURANCE COMPANY. 

In an action on a policy of insurance, it appeared that the goods insured contained 
in 36 hales and cases, had arrived at their port of destination, and had been sub- 
sequently destroyed by fire in the warehouse of the consignee, before inspection, 
with the exception of two cases. The goods contained in one of the latter, of a 
delicate fabric, were injured apparently by salt water, and there was slight evi- 
dence that it exhibited on the outside stains of salt-water ; which stains were 
proved also to have been on some of the other packages before the fire ; the 
remaining case was also damaged. The vessel, however, was sound and sea- 
worthy at the end of the voyage ; the rest of the cargo uninjured ; there was no 
violent storm during the voyage. The goods also were of various descriptions, 
and differently packed. Held that there was no evidence to go to the jury, of a 
loss by the perils of the sea, at least as to thirty-four packages. 

The facts sufficiently appear in the opinion of the Court, by 

Stroud, J. — The plaintiffs brought an action of covenant on a 
policy of insurance, dated January 15, 1851, on 24 bales and 12 
cases of goods, shipped from this city to San Francisco, State of 
California. The agreed value of the shipment was $24,657 80. 
The goods were designated by the plaintiff's clerks as very high 
priced dress goods, consisting of silks, satins, gloves, ribbons, &c. 
The vessel arrived at San Francisco June 5, 1851, without encoun- 
tering any violent storm. She was in so good a condition as to 
require no repairs whatever. The cargo was apparently uninjured. 
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On the 18th or 19th of the same month the plaintiffs' shipment 
was unloaded, and with the exception of a single package marked 
115, was taken to the warehouse of Mawson & Brothers, to whom 
it had been consigned. One package, a case, No. 135, had been 
sold to arrive, and this was opened soon after it reached the ware- 
house. It contained gloves and silks. These were found to be 
damaged, especially the gloves, which had become spotted. The 
extent of the damage was differently estimated by the plaintiff's 
witnesses, varying from 35 to 70 per cent, on the entire contents. 

None of the other packages were opened, but remained in the 
warehouse in the condition in which they were when brought from 
the vessel. A few days afterwards, two or three at most, the ware- 
house took fire, and with all it contained was burnt up. The de- 
struction of the plaintiffs' goods, there deposited, was entire ; not 
a vestige remained. The package No. 115, (whether a bale or a 
case did not appear) had been, unintentionally as to the consignees, 
carried to a different warehouse, and was discovered after the fire, 
probably in the same condition in which it was when brought from 
the vessel. It contained goods mentioned in general terms as 
inferior to those of No. 135, and which in the same general way 
were spoken of as slightly damaged. But in what respect they 
were injured there was no evidence. The plaintiffs' clerks proved 
that all the goods had been packed by experienced hands, and with 
the utmost care and skill. Some were enclosed first by gutta 
percha and then by heavy canvas. Others were covered by oil 
cloth instead of gutta percha. 

They were stowed in the vessel in the most judicious manner. 
The vessel was well dunnaged ; boiler iron laid in the manner of 
shingles upon a roof were placed at the bottom of the vessel as high 
as the kelson. When unloaded no water was in the hold, and no 
mark or stain or trace of salt water was discernible there ; nor was 
any rust or corrosion upon the boiler iron. 

It was in evidence that gloves and silks were both susceptible of 
injury by dampness alone, without the actual contact of water. 
Gloves in particular are often spotted from mere atmospheric damp- 
ness, especially in places bordering on the sea. Injury from the 
latter cause is excepted from the policy. 
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A few articles, not a part of the plaintiff's shipment, were dam- 
aged by drippings from a parcel of codfish, which had been stored 
above them. The rest of the cargo belonging to other owners than 
the plaintiffs, arrived in the best condition. 

The plaintiffs claimed for damage to the whole shipment, to the 
extent found in respect to the package No. 135, which had been 
opened. The verdict was for $10,218 27. 

The only evidence upon which they asserted their right to dam- 
ages, on the score of injury to the goods, was as to the thirty-four 
packages which had not been opened, but were wholly consumed by 
the fire, derived from witnesses through the medium of depositions. 
One of these had been examined here as a going witness. The 
others under a commission to San Francisco. The evidence had 
relation to the external appearance of the packages, when lying in 
the warehouse of Mawson & Brothers. 

They spoke of stains and marks on the packages. But their 
statements were not precise, nor distinct, nor positive. 

Thus one of the consignees, whose deposition was taken in this 
city, after stating that the case 135 was damaged so as to be almost 
a total loss — that it was damaged 60 to 70 per cent. — said the 
other cases appeared, from what I could see, to be more damaged 
than this case. A second witness, speaking of No. 135, says, 
" the exterior of this case was marked, discolored, and had all the 
appearance of damage by salt water," and then adds, "I noticed 
the other cases — I examined them exteriorly, particularly, as many 
of them as I could see. They were packed one upon another. 
The store was very cramped; some of the cases had a better, and 
some a worse appearance exteriorly, than the case that was opened. 
They were stained and discolored from salt water — all were so." 
This was said upon the examination in chief. His cross examina- 
tion reads, " a portion of the goods I could not see, as the store 
was so full. I did not examine all the boxes because I was waiting 
for the agent of the underwriters to come, and I knew I would 

THEN see THEM ALL." 

And a third witness, " I saw one case opened ; it contained gloves, 
they were badly damaged. The other boxes were stained as if 
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injured by salt water." The cross examination of this witness 
shows with what degree of information he spoke. " I had a cur- 
sory look at all the boxes ; I did not examine them separately, I 
saw the greatest part of the stains and marks on the boxes at the 
glance I gave them." 

The fourth and last witness on the subject of the damage to the 
shipment, " saw one opened, I have no doubt the marks upon it 
were from salt water." 

Now, throwing aside all the evidence adduced by the defendant — 
evidence as to the stanch condition of the vessel, throughout the 
voyage and on the arrival at San Francisco, the judicious stowage, 
the condition of the rest of the cargo, the quiet passage, the ab- 
sence of all trace of salt water within the vessel, &c. ; and giving 
to the testimony of the plaintiffs' witnesses, who saw the goods at 
San Francisco, its utmost force, was there proper ground for the 
verdict of the jury ? And ought it to have been left to them to 
infer from this evidence that the goods contained in the packages 
which, without having been opened, had been consumed by the fire, 
were damaged by the -perils of the sea, or damaged at all ? 

It may be well doubted on the authority of Fleming vs. The Ma- 
rine Insurance Co. (3 W. & S. 144 and 153), whether there was 
any evidence to submit to the jury of damage by a peril of the 
sea, even in respect to the package which was opened. The only 
allegation as to the cause of the damage was that it was done by 
sea-water. Yet admitting this to have been the cause, if the water 
penetrated the vessel, by reason of " defective caulking, imperfect 
closing of the hatches, or neglect of pumping," the insurer of the 
cargo is not responsible for this, but it must be borne by the master 
and owners of the vessel. 

The vessel, at the end of her voyage, was perfectly sound and 
sea-worthy, neither receiving nor requiring any repairs. 

The rest of the cargo, with the slight exception which has been 
pointed out and accounted for, had suffered no injury. 

There was express evidence that no violent storm or unusual ex- 
citement of the waves, from any cause, had occurred during the 
voyage, and there was no reliable evidence to the contrary. The 
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condition of the vessel itself was an overwhelming confutation of 
any supposition inconsistent with the general tenor of the defend- 
ant's evidence; that the vessel was subjected to no peril, during any 
part of the voyage. But passing over this part of the case, and 
conceding that a verdict for damage to the package No. 135, which 
was opened, was justified by the evidence, was there any evidence 
to submit to the jury in respect to damage to the packages which 
were destroyed by the fire without examination of their contents. 

The strength of the plaintiffs' claim as to the unopened packages, 
consists in a species of argument from analogy. The package 
which was opened disclosed an injury to the delicate fabrics which 
it contained, believed to have been produced by contact with salt 
water, and there was some reason, very slight indeed, to believe 
that externally it exhibited marks or stains of salt water. Whilst 
the witnesses who saw this package, declare that they saw similar 
marks or stains on the other packages. This is to state the evi- 
dence in its fullest force. 

Does this afford ground to infer that the goods within each pack- 
age were similarly injured ? If the packages were precisely alike 
in bulk and form, comprised similar goods, and these had been 
packed with equal care, and it was shown that each exhibited simi- 
lar external marks or stains, there might be room to infer a similar 
injury to all. But the evidence proves no such state of resem- 
blances. 

The goods were not of the same kind in all the packages. 

The packages themselves were of two descriptions — bales and 
cases. They were not packed alike ; some were enclosed in gutta 
percha and some in oil-cloth. And although both of these sub- 
stances afford great protection against water, the one is much more 
liable to fracture than the other. There may be some important 
differences between a bale and a case. 

There is no evidence on the subject, nor is there any evidence 
in respect to the opened package, which appears to have been a 
case, whether the goods were surrounded by gutta percha or oil- 
cloth, nor whether the substance, whichever it was, was in a sound 
or injured condition. 
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Suggestions like these, which might be multiplied still more, seem 
to require us to say, that there was no evidence on the trial, to be 
submitted to the jury in regard to at least thirty-four of the thirty- 
six packages of which the shipment was composed. As to No. 115, 
Which was found after the fire, it is to be remarked that whilst 
nothing was easier than to ascertain its exact condition externally 
and internally, we have very little information of any kind about it. 
It is not said what it contained, how it was packed, in what manner 
the goods were injured, nor whether or not it was externally stained. 

As a new trial is to be granted, it is incumbent on us to notice 
an objection which was made to the admission of a matter in 
evidence. 

The defendant put in evidence, depositions of numerous persons 
employed on board the vessel throughout the voyage. Among these 
were the captain and first mate ; their testimony concurred in repre- 
senting the voyage as eminently free from peril of every kind. To 
contradict them, but especially to affect the testimony of the first 
mate, the plaintiffs offered the log-book. It was shown to have been 
kept by the mate, and to have been subject to the inspection of the 
captain, and in fact that he had been seen once or twice engaged 
apparently in reading it. 

For the purpose for which it was offered we think it was rightly 
admitted. What reliance was to be placed upon it, was for the 
judgment of the jury. Ita legitimate effect was limited to the pur- 
pose for which it was offered and received. It ought not to have 
had the slightest influence on the clear, consistent and positive evi- 
dence of the other witnesses, who had been examined on the same 
subject. Rule absolute. 

JS. M. Phillips, for plaintiffs. 
John 0. Bullitt, for defendants. 



